IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.376 OF 2021

DISTRICT : PUNE
Sub.:- Stoppage of Increment

Shri Amrut Malakari Natekar. )
Age : 48 Yrs, Working as Deputy Collector )
[Protocol], New Collector Office, Pune -1 )
and residing at Imperium Skygarden, )

Flat No.A-302, Balewadi, Pune - 45. ) ...Applicant

Versus

1. The State of Maharashtra. )
Through Addl. Chief Secretary )
[Revenue], Revenue Department, )
Mantralaya, Mumbai — 400 032. )

2. The Office of Governor of Maharashtra )
Raj Bhavan, Malbar Hill, Mumbai )
Through Secretary to Governor of )

).

Maharashtra, Mumbai. .Respondents

Mr. Arvind V. Bandiwadekar, Advocate for Applicant.
Smt. S.P. Manchekar, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE : 06.02.2023
JUDGMENT

1. The challenge is to the order passed by disciplinary authority dated
07.08.2020 imposing punishment of withdrawing of next increment for
one year without cumulative effect and the order of appellate authority

dated 03.06.2021 thereby confirming the punishment.
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2. In nutshell, the facts giving rise to this application are as under :-

While Applicant was serving as Deputy Collector, Land Acquisition,
Solapur, he was suspended by Government on 21.07.2011 w.e.f.
08.12.2010 in view of his arrest and detention in custody for the offences
under the provisions of Prevention of Corruption Act, 1988.
Surprisingly, order of suspension was not served upon the Applicant,
and therefore, he continued to work on the same post. He obtained the
order of suspension under Right to Information Act and then filed
0.A.No.665/2020 before this Tribunal which was allowed on 12.09.2011
and suspension order was quashed and set aside on the ground that
Applicant was not in custody for 48 hours rendering suspension with
retrospective effect illegal. It had attained finality, being not challenged
before higher forum. After about 5 years, Government initiated DE by
charge-sheet dated 08.01.2015 alleging that despite the receipt of
suspension order, he continued to work as Deputy Collector, Land
Acquisition, Solapur and did not brought it to the notice of Collector or
Commissioner and thereby committed misconduct. Interestingly,
Enquiry Officer exonerated the Applicant on the ground that there was
no service of suspension order upon the Applicant. However,
Government/disciplinary authority disagreed with the finding of Enquiry
Officer and issued show cause notice dated 27.01.2020. The Applicant
submitted his reply on 17.02.2020 denying the charges. However,
Government by order dated 07.08.2020 imposed punishment of
withholding of next increment for one year without cumulative effect on
07.08.2020. The appeal preferred against it came to be dismissed on
07.06.2021.

3. It is on the above background, the Applicant has filed the present
O.A. challenging the impugned orders of punishment passed by

disciplinary authority as well as appellate authority.
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4. At the very outset, aghast to see that suspension order dated
21.07.2011 was not at all served upon the Applicant and consequently,
he continued to work on the said post. Nobody including Secretary of
the Department, Divisional Commissioner or Collector, Solapur bothered
to see the service of suspension order. The perusal of suspension order
reveals that it was sent to Applicant through Divisional Commissioner,
Pune and copy was also marked to District Collector, Solapur. But these
authorities utterly failed to serve the copy of suspension order upon the
Applicant which shows casual functioning of the Departments, albeit
mal-administration pointing out lack of accountability on the part of
concerned. True, Applicant acquired copy of suspension order under RTI
and challenged in the Tribunal by filing O.A.665/2011 which shows
knowledge to him. However, fact remains when there was no service of
suspension order upon the Applicant and it is for this reason, Enquiry

Officer has recorded negative finding and exonerated the Applicant.

S. Shri A.V. Bandiwadekar, learned Advocate for the Applicant
challenged the legality of punishment order inter-alia contending that the
order passed by disciplinary authority does not disclose a single reason
for holding the Applicant guilty and no punishment could be imposed
upon such unreasoned order. He has further pointed out that since
suspension order was declared null and void by the Tribunal in
0.A.No0.665/2011 by order dated 12.09.2011, the effect of the order of
Tribunal operates from nativity and in the eye of law, there was no such
legal and valid suspension order. In other words, it was non-est, since
being declared null and void. On this line of submission, he submits
that even if Applicant continued to work, the suspension order being

declared null and void, the charge of misconduct falls flat.

6. Per contra, Smt. S.P. Manchekar, learned Chief Presenting Officer
made feeble attempt to support the impugned punishment order inter-
alia contending that since Applicant was aware of suspension, he ought

to have restrained himself from continuing the work, and therefore,
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charge of misconduct is amply proved. However, as regard unreasoned
order passed by the disciplinary authority, she was not in a position to

show how such order is maintainable in law.

7. Having heard the submissions, in my considered opinion, the
impugned order of punishment is liable to be quashed solely on the

ground of totally unreasoned order of disciplinary authority.

8. As stated above, the Enquiry Officer has exonerated the Applicant
from the charges levelled against him. However, the disciplinary
authority disagreed with the finding recorded by Enquiry Officer, and
therefore, issued show cause notice on 27.01.2020 (Page No.74 of Paper
Book). Notably, in show cause notice all that disciplinary authority
stated that Government has taken decision to disagree with the findings
recorded by Enquiry Officer on the ground that Applicant had knowledge
of suspension order, and therefore, called upon the Applicant to submit
his explanation within 15 days. In show cause notice in Para No.3 of
disciplinary authority stated which is quite interesting, which is as
under:-

“Ter Aol sEaEIN EHITE oft. A AABR! ALH, ABEE UAEIUBR, FuE HEHR H. 2

YR Alet e I R Alpel 3EAA, AR bt IEAE BB BRY AEEA A TqE
A Frdea 99 Rawa enzena AR . [iga setaeia Fdes wa A siea &= BEE Aionaa

AE 312l &RV HFHel 376 AeB T FAR JAA BHRIATE! THRUTA AF AR GHUA aite =t

9. Indeed, Enquiry Officer has recorded negative finding, and
therefore, question of asking the Applicant to submit
explanation/reasons as to why report of Enquiry Officer should not be
rejected did not arise. Indeed, in case of any such disagreement with
the Enquiry Officer, the disciplinary authority is required to record its
tentative reasons for not accepting the same and then to call upon the
delinquent to submit his explanation. While doing so, the disciplinary
authority is required to serve the copy of enquiry report as well as order

of recording tentative reasons.
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10. What is striking to note, on receipt of explanation submitted by the
Applicant, the disciplinary authority has imposed the punishment of
withholding of increment by order dated 07.08.2020 without giving
reasons. In punishment order, all that disciplinary authority states that
it has come to the conclusion that the charges are proved and hence,
punishment of withholding of increment without cumulative effect is
being imposed. The order is totally silent as to how charges could be
said proved. In Para Nos.3 and 4 all that disciplinary authority recorded
its ipse-dixit as under :-

“3, AR TBUNH RGRAA d 3ucteel HPERTH [TaR 835 sl 3EA ACHR, AHl. SUSTHIBR],

IR SMUBRY 6.2, AR A= TR0l drewelt iR it ‘Thm 3 Ut 3 Sur ez ga g’ &t

G Detcl FTebY BB AFHe AAEA BRUF ARG Aebelt 3tgarct sft. siearr Aten Azeaiielta Ketias

R09/09/ 2020 SR T TSE@UA e, AR Albel EACNR IEHTE i, ALCH A [Gelics
919/0/ R0R0 st faetel= 3w, got [, got At=Ewa qaEr ded AR Bt 3B,

8. TR vl SR, SCe? Al faSga almrRi, Aol 3ifHeprt A oo, 3ucte Hurus Erd
Hal AR Tl Sf. SR Alsit {Gstis 99/02 /00 sl ARR Delel Fdee Belvd A3e 2N, 3t
ACHR, AHl. JUSICEUUDRY, UG IH(EBR! 6.2 NG, A UCEIEDHR (FERCER), o
Jieisgan sl el vwel sft. aes: aafisga JAd Qurlu Rig 2ld sugd & seuiua enzs
3 3YA AR Gatet et astravernan feroter St sig.

“sRt. A ALCHR, Acehl. JUSICENUBR! HRUGH DR .7, AR A [5G AR FU i
0¢/09/2098 3EEA JF HFOAW 3Netel AT Aepelt daeul st A A gEid daat ae

S ATdIEaR TR o Bl 9 AW RA AF0 A 313,

11. Needless to mention, the basic rule of law and natural justice
requires recording of reasons in support of order passed by disciplinary
authority imposing punishment. The disciplinary authority is thus
under obligation to record some reasons and order of punishment must
be self-explanatory and should not keep higher Courts guessing for
reasons. The legality or otherwise the order of punishment has to be
judged on the face thereof and reasons therein cannot be supplemented

by Affidavit.

12. In the present case, since Enquiry Officer has exonerated the
Applicant from one charge, it was incumbent on the part of disciplinary
authority to record its reasons for coming to the conclusion that the
charges are proved, but order of punishment dated 07.08.2020 as

reproduced above is totally silent on this material point. Astonishingly,
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no reason even for name sake is mentioned in the impugned order of
punishment. Suffice to say, the disciplinary authority has imposed the
punishment without observance of basic principles of law. The Tribunal
has come across such matters of inept handling of the matter by
Government showing passing of orders in a very mechanical and cavalier

manner and ultimately, benefit goes to the delinquent.

13. Shri Bandiwadekar, learned Advocate for the Applicant rightly
referred to 2919(2) Mh.L.J. 693 [Manik A. Jadhav Vs. Mira-
Bhayandar Municipal Corporation] where Hon’ble High Court dealing
with similar situation placing reliance on the Judgment in 2003(1)
Mh.L.J 988 [Gajanan B. Patil Vs. State of Maharashtra & Ors.]
quashed the order of punishment on the ground of unreasoned order.
In Para Nos.8 and 9 in Manik Jadhav’s case, Hon’ble High Court held

as under :-

“8. Secondly, Petition deserves to be allowed on the ground that the
impugned order does not give any reasons. Perusal of the order would
reveal that no reasons are given even for name sake. The issue is no more
res integra. Division Bench of this Court in the case of Gajanan Babu Patil
vs. State of Maharashtra and others, 2003 (1) Mh.L.J. has observed thus :-

8. The legal position that the disciplinary authority as also the
appellate authority has to give reasoned order is always settled
and has now been finally laid down by the Full Bench of this Court
interpreting the provisions of Maharashtra Rules regarding conduct
of departmental enquiry and proceedings. This Court has
specifically laid down the manner in which the orders are to be
passed. We introduced what has been laid down by the Full Bench
suffice to say that the orders passed by the disciplinary authority
as also the appellate authority required to be speaking order. As
observed already the order of the disciplinary authority as also the
appellate authority is not a speaking order and consequently they
are not sustainable in law. Even if it is assumed in favour of the
respondent that the disciplinary authority itself being enquiring
authority and it has given an enquiry report holding the petitioner
guilty, no additional reasons need be given in the order of
punishment. In such a case, according to law, more responsibility
lies on the earlier authority to give its finding on each point raised.
The appellate court has totally failed to perform its duty. No reason
has given why the appeal of the Petitioner was dismissed. No
reason is given to defend the insufficiency of evidence or absence of
evidence. We therefore find it impossible to sustain the orders of
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punishment as passed by the authorities below. In the result
therefore the petition succeeds and it is allowed.

9. We are of the view that the impugned order deserves to be quashed
and set aside on the short ground of violation of Rule 10 of the
Maharashtra Civil Services [Discipline and Appeal] Rules, 1979.”

14. Thus, the issue is no more res-integra that where disciplinary
authority held the delinquent guilty without assigning any reasons, even
for a name sake, such order is totally unsustainable in law. It is more so
in a case, Enquiry Officer has exonerated the Applicant/delinquent and
thereafter being disagree with Enquiry Officer held delinquent guilty. In
absence of reason, delinquent is deprived of to know why the report of

Enquiry Officer is rejected.

15. Furthermore, the perusal of punishment order dated 07.08.2020
reveals that on receipt of report of Enquiry Officer, the Government
called the comments of Divisional Commissioner and the
comments/remarks given by Divisional Commissioner, Pune by his letter
dated 16.07.2019 seems to have been relied upon for imposing
punishment. It was for disciplinary authority to examine the Enquiry
Officer’s report and come to the conclusion independently and decision
should not be influenced by any such remark submitted by Divisional
Commissioner which were called behind the back of the Applicant and
the copy of which was not supplied to the Applicant. Thus, if some
foreign material is considered behind the back of delinquent and
punishment is imposed on that basis, it is in blatant violation of
principles of natural justice and such order of punishment is liable to be
quashed. The disciplinary authority can call for the comment where
issue involved is complex or technical in nature. However, in the present
case, it is not so. What Divisional Commissioner, Pune stated in his

letter dated 16.07.2019 is in mystery. It is not placed on record.
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16. The alleged misconduct is of 2010 for which punishment is
imposed by order dated 07.08.2020. Therefore, no purpose would serve
by remitting the matter back to the disciplinary authority to pass order
afresh in accordance to law. Indeed, departmental enquiries are required
to be completed maximum within one year in terms of various
Government Resolutions/instructions issued from time to time. There is
inordinate delay to take the matter to the logical conclusion. Hence, I am

not inclined to remand the matter back.

17. The totality of aforesaid discussion leads me to conclude that the
impugned order passed by disciplinary authority as well as appellate
authority confirming the order of disciplinary authority are

unsustainable in law and liable to be quashed. Hence, the order.

ORDER

(A) The Original Application is allowed.

(B) The impugned order of punishment dated 07.08.2020 and
appellate order dated 03.06.2021 are quashed and set aside.

(C) The monetary benefits if withdrawn in terms of impugned
orders be restored within two months from today.

(D) No order as to costs.

Sd/-

(A.P. KURHEKAR)
Member-J

Mumbai

Date : 06.02.2023
Dictation taken by :
S.K. Wamanse.
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